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1 　序論
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
??????????????????????????????
2 　合衆国最高裁判所による基本権保障
（ 1）司法審査制と少数派の基本権保障
???????????????????????????????????
?????????????1? ?????????????????????
??????????????????????????????????
???????????????????????????????????
???????????????????????????????????
????????2? ??????????????????????????
???????????????????????????????????
???????????????????3? ???????????????
????4? ??????????????????????????????
????????????????
? 1??U.S. CONST. art. II, ?2, cl. 2.
? 2??ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH 16 ?2d ed. 1986?.
? 3??See JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW 
?1980?.
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（ 2）少数派の基本権保障を実効化する要因
1）裁判官の構成
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
????????????????????????????????5?
???????????????????????????????????
???????????????????????????????????
????????????????????chain novel??6? ????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
????????????????????????7? ??????????
???????????????????????????????????
????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
????????????????8? ??????????????????
? 4??RONALD DWORKIN, FREEDOM?S LAW: THE MORAL READING OF THE AMERICAN 
CONSTITUTION 2?11 ?1996?.
? 5???????????????????????????????????
?????????M.???????????????????????
????????????????????????????2009?95, 99?
102??
? 6??See, supra note 4, at 228?38.
? 7??See Stefanie A. Lindquist & Frank B. Cross, Empirically Testing Dworkin’s 
Chain Novel Theory: Studying the Path of Precedent, 80 N.Y.U. L. REV. 1156 
?2005?.
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???????????????????????????????????
??9? ????????????????????????????????
???????????????????????????????????
?????????????????????????????? 2????
??????????????????????????????????
????????????????????????????????10?
2 ）政治部門との協働
???????????????????????????????????
???????????????????????????????????
?????????????????????????????11?
3 ）世論
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
??????????????????????judicial unilateralism???
??12? ????????????????????????????????
???????????????????????????????13? 2005?
???????????????????????????????????
???????????????????????????73???????
??????????14? ???????????????????????
? 8??Sean Farhang & Gregory Wawro, Institutional Dynamics on the U.S. Court of 
Appeals: Minority Representation Under Panel Decision Making, 20 J.L. ECON. & 
ORG. 299, 320 ?2004?.
? 9??Jonathan P. Kastellec, Racial Diversity and Judicial Influence on Appellate 
Courts, AM. J. POL. SCI. 167, 178 ?2012?.
?10??See Kevin R. Johnson, How Political Ideology Undermines Racial and Gender 
Diversity: The Prospects for Diversity in the Trump Years, 17 WIS. L. REV. 345 
?2017?.
?11???????????????????????????????????
????????2011?????????????????????????
???????????????????????2012???
?12??See, e.g., Dred Scott v. Sandford, 60 U.S. 393 ?1857? and Lochner v. New 
York, 198 U.S. 45 ?1905?.
?13??JEFFERY ROSEN, THE MOST DEMOCRATIC BRANCH: HOW THE COURTS SERVE AMERICA 
3, 30 ?2006?.
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????????????????????15?
3 　トランプ大統領の政策?16?
（ 1）裁判官任命
???????????????????????????????????
?????????????????????????Neil Gorsuch????
????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
??????????????????17?
?????????????????????????????????1980
????90??????????????????????????????
???????????????????????????????????
???????????????????18? 2016?????????????
??????????????????Merrick Garland??????????
???????????????????????????????????
???????????????????????????????????
??????????????????????????????????
????????????????????????????????????
?14??Id. at xi?xii.
?15???????????????????????????????????
?????????????1973? 5???2016? 9??????????
???? 6 ??????????????http://www.gallup.com/poll/ 
4732/supreme?court.aspx. ?last visited June 30, 2017?.
?16????????????See John Yoo, Executive Power Run Amok, N.Y. TIMES 
Feb 6, 2017, at A21. See also Erwin Chemerinsky, Donald Trump Is on the Wrong 
Side of the Law, L.A. DAILY NEWS July 20, 2016, at A10.
?17???????????
?18??See Jack M. Balkin & Sanford Levinson, Understanding the Constitutional 
Revolution,. 87 VA. L. REV. 1045 ?2001?.  ?????????????????
??????????????????58? 1??2007?107????
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?????????????????????????????84?????
??????78????????????????80?????2017? 6??
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
?????????????????????????????????
?????????????????????????2009????????
??????54????????????????????????????
???????????????????????????????????
??????????????103???????????????????
???????????????????????????????????
??????????????????????????????19?
（ 2）入国禁止令
???????????????????????? 6??????????
??????13780??????????????????????????
???????????????????????????2017??????
???????????????????????????????????
???????????????20?
???????????????????????????????????
??????????????????????21? ???????????
????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????? 6??????????????????????
???????????????????????????????????
???????????????????????????????????
???????22? ???????????????????????
?19??See Philip Rucker & Robert Barnes, Trump to Inherit More Than 100 Court 
Vacancies, Plans to Reshape Judiciary, WASH. POST Dec. 25, 2016.
?20??Trump v. Int?l Refugee Assistance Project, 2017 U.S. LEXIS 4266.  ????
??????????????
?21??Int?l Refugee Assistance Project v. Trump, 857 F. 3d 554, 2017 U.S. App. 
LEXIS 9109 ?4th Cir. Md. May 25, 2017?.
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（ 3）大統領の発言
1）司法の独立
???????????????????????????????????
???????????????????????so?called judge?????
???????????????????????????
???????????????????????????????????
???????????????????????????????????
????????????????????????????Gonzalo Curiel?
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
????????????????23?
2 ）対外政策
???????????????????????????????????
???????????????????????????????????
??????????????????
3 ）言論の自由
???????????????????????????????????
???????????????????????????????????
??????????????????????????????????
???????? 1????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
??????24?
?22????????????????????60?????28???????
??http://www.politico.com/story/2017/07/05/trump?travel?ban?poll?
voters?240215 ?last visited July 5, 2017?.
?23??Alan Rappeport, That Judge Attacked by Donald Trump? He’s Faced a Lot 
Worse, N.Y. TIMES June 4, 2016, at A12.
?24??See Texas v. Johnson, 491 U.S. 397 ?1989? and United States v. Eichman, 496 
U.S. 310 ?1990?.
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4 ）大統領の発言と分極化するアメリカ社会
???????????????????????????????????
???????????????????????????????????
??????????????????????????????25? ????
???
???????????????????????????????????
???????????????????????????????????
????????2016?????????????????????????
???????????????26? ???????????????????
????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????
5 　結論
???????Alexis de Tocqueville, 1805?59??????????????
?????????????????????????27? ????????
??????????????????28? ????????????????
???????????????????????????????????
????????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
????????
???????????????????????????????????
???????????????????????????????????
?25???????????
?26????????????SPLC????2015???16??????????
?892???917??????? https://www.splcenter.org/hate?map ?last 
visited June 30, 2017?.
?27??ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA ?Harvey Mansfield and Delba 
Winthrop trans., 2000? 250, 260?62.
?28??Id. at 251.
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